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Policy Loan and Application by Analogy of Article 478
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[Case Name]

Claim for Declaration of No Obligation
[Source]

Minshu Vol. 51 No. 4: 1991, Hanrei Jiho No. 1603: 69, Hanrei Taimuzu No. 941: 126
[Summary of Facts]

In 1977 X (Plaintiff, Intermediate Appellant, Final Appellant) executed a contract for life insurance with an insurance company, Y (Defendant, Intermediate Appellee, Final Appellee), for an insured amount of \8 million, with X as the policyholder and insured party, and A as the beneficiary. The terms of this contract contained a provision to the effect that the policyholder could receive a loan from Y in an amount up to ninety percent of the contracted reimbursement as a loan against the policy (the “Policy Loan”), in which event the principal and interest on the loan would be deducted from the insurance benefit or the contracted reimbursement at the time of payment. In 1986 A appeared at Y with a false power of attorney from X, the insurance policy and X’s seal that had been with A’s for safekeeping. Purporting to be acting on behalf of X, A received a loan of just over \270,000 pursuant to this Policy Loan system. A spent most of the loan, which Y deposited into X’s bank account, on housekeeping expenses. In 1990 X was divorced from A, around which time X learnt, from the notice sent by Y of the deposit of the loan into X’s bank account, that A had borrowed money from Y, whereupon X sent a letter to Y repudiating the loan. The insurance policy subsequently matured in 1992, whereupon Y sent notice to X that stated that Y was deducting the loan principal and interest from the proceeds at maturity. X brought proceedings seeking a declaration that it owed no obligation to Y, asserting that the loan taken by A was invalid for being made without authority as an agent.
The court at first instance (Tokyo District Court decision, 7 May 1992, Kinyu Shoji Hanrei No. 938: 41) found that apparent authority had been established under Article 110 of the Civil Code, and dismissed X’s claim. On intermediate appeal however, the lower court (Tokyo High Court decision, 20 July 1993, Kinyu Shoji Hanrei No. 938: 37) rejected any finding of apparent authority, on the grounds that A had lacked fundamental authority as an agent. Applying Article 478 of the Civil Code by analogy on the grounds that Y’s setoff could in substance be regarded in the same light as the partial prepayment of the insurance benefit or the contracted reimbursement, the High Court held that Y was able to assert its claim to the loan against X only to the extent this was related to the validity of the setoff. X filed a final appeal, asserting among other arguments that the loan could not be regarded in the same light as performance.

[Summary of Decision]
Final appeal dismissed.

“Given that such loans are effected as the performance of an obligation under contract, in view of the fact that the amount of the loans is limited to an amount not exceeding the contracted reimbursement and that the principal and interest are to be calculated and deducted at the time of payment of the insurance policy proceeds, in an economic essence these loans may be regarded in the same light as the prepayment of the insurance policy proceeds or the contracted reimbursement. It follows that where an insurance company executes a loan on the basis of an application in accordance with such a system by an individual purporting to be the agent of the policyholder, if that insurance company exhausts a duty of reasonable care with respect to identifying that individual as the agent of the policyholder, then on an application by analogy of Article 478 of the Civil Code, it is reasonable to construe that insurance company as able to assert the validity of that loan against the policyholder.”
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